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APPEAL AGAINST THE ORDER DATED 24,11,1976 OF 
THE JOINT DIRECTOR OF LAND RECORDS, GULBARGA 


IN APPEAL No, LRA 1/75=76. 


The following judgment of the Bench is 
delivered by Sri B. Rajeeva Hegde, District 


Judge=jMember, 


This is an appeal preferred against the 
order passed by the Joint Director of Land 
Records, Gulbarga, in Appeal No. LRA 1/75-76 
dated 24.11.1976 against the proeeearngs of 
the Superintendent of Land Records, Bellary, 


dated 7.9,1974 in No, TCH, NSC, 6/74=75, 


2e ,The brief facts leading to the filing of 


this appeal are as follows:-= 


Anecondi — a Samsthan in the ertwhile 
State of His Highness Nizam of Hyderabad on the 
bank of Tungabhadra in Raichur District, The 
said Samsthan was ruled by the Raja ef ankgondi< 
There is an island called "NAVA BRINDAVAN GADD" 
surrounded by Thungabhadra river on all sides. 
It is a barren land and uninhabited, In the 
year 1916, this island Bone Suey No. 239 and 
tes. etenecgs shown as 100 acres according to 
Whe ees: measurements, It was owned by one 
Peshkar Krishta Rao who was the resident of 
that place, Peshkar Krishta Rao sold this 
Survey number by a registered sale deed dated 
23.3,1916 A.D, to Sri Sathya Thirtharu, the 
then Peethadhipati of Uttaradi Mutt, and 


delivered possession. After sale, the Khata 


P 


was changed in the name of the purchaser, In 
the Vasul Baki and also Lavani Pathrika (raacs 
of Lands) it is shown that the extent of survey 
number 239 is 100 acres and its owner is Sri 


Sathyadyana Thirtharu. 


3. ‘Somewhere in the year 1936 A.D. there seems 
to have been some survey and settlement proceed- 
ings. In those proceedings; a néw Survey Number 
192 was given end for the pufpose of assessmen: 
14 acres and 7 guntas was assessed, According to 
the Appellant, the Survey overation took place in 
the year 1925 A.D, But, according to the respon 
dent, the survey operation Ese place in the year 


1936 A.D, 


4, Some time during the year 1941 A.D. (i.e., 
1351 Fasli) for non-payment of land revenue, 
Nazim passed-an order forfeiting survey number 
192 of Anegondi Samsthan, Thereatter,: the land 
“was treated as "Pada", ‘The then Pontiee! of Utta= 
radi Mutt Sri Satya Bhigna Swamigalu gave a peti- 
tion for cancellation of the fOntai ice and it 
was done by the Raja Saheb by his’ order dated 
24-6.1955, | 


Se On 11.3.1959 one Sayaramachar;’- nephew of the 
Appellant's agent whe was then the Agent of Sri 
Raghavendraswamy Mutt, made an spebtacticn on 
21.3.1959, Hanumanthachar, the Agent of the Mutt, 
gave applications to the Patwari of Anegondi for 
issuance of Patta in the name of Sri Raghavendra 
Swamy Mutt and also of Sri Vyasaraya Mutt, on the 


ground that the Brindavana of the deceased « 
Peethadhipathis 
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Peethadhipathis of 3 Mutts were situated thereon 
and that Aradhanas of the puspdnicrd Swamijees 
of the respective Brindavanams of their res- 
pectiave Mutts was being performed by them and 
further stated thee this land is a Government 
land, They further stated that Nava Brindavanas 
of Peetadhipatis of 3 Mutts of Madhva faith are 
situated in Survey Number 192, 14 acres and 7 
guntas (Nava Si ndaesns Gaddi) in the middle 

of Thungabhadra river in Anegondi, On those 


applications, an ex=parte order was passed on 


11.8,1959 without hearing the respondent's Mutt, 


As per this order, Raghavendraswamy Mutt and 
Vyasaraya Mutt were added in the Record ‘of 


Rights, along with the Respondent's Mutt. 


6, Thereafter, the respondent's Mutt filed 
0.S.No, 65=1/1959-60 in the Munsiff's Court of 
Gangavathi eo declare that the plaintiff Mutt 
is the sole owner of the land bearing Sneyey 
No, 192 (Old Survey No, 239) measuring 14 acres 
7 guntas = assessment Rs, 14—=58 by name NAVA 
BRINDAVAN. GADDI situated at Anegondi and is 
entitled to, get its name entered in the Muta- | 
tion Register to the extent of 2/3rd portion 
by deleting the defendants 1 ape ehevedn. 
The suit was contested by the defendants 
therein, On 30,3.1964 the learned Munsiff 
dismissed the suit on the preliminary iesue 
numbers 6, 7, 8 and 10, holding that the Court 
has no jurisdiction because of the order of 


forfeiture by the Nazim on 11.1.1351 Fasli, 
and 
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and the subsequent order of the Raja was invalid, 
AS against that judgment, the Respondent preferred 
an Appeal No, 188/64 before the Civil Judge, Raichur, 
On 16,.5.1965 the said Appeal was allowed; findings 
on issues 6 and 7 were set aside and further it | 
was held that the order of forfeiture of the land 
dated 11.1.1351 (116161351) Fasli was void.and 
illegal and that the Hyderabad Land Revenue Act ~. 
did not apply to Samsthans. The suit was remzided 
for trial. On that order, the Appellant preferred 
Miscellaneous Second Appeal 1/65 before the Hon'ble 
High Court spa ak appeal was dismissed, There- 
after the trial took place on that suit, Finally, 
on 30.3,.1968 the suit was Seavsee The Appellant 
preferred an Appeal in R.A. 45/68 on the District 


Judge, Raichur, who dismissed the same on 20201972. 


7e On 30.8,1972 the Appellant Swamiji seems s 
have given a 'Nirupa' or a command to the Apetstane 
Commissioner, Koppal, that there is some waste land 
by the said Survey No,192 situated on the island, 
and directing him to assign 8 acres of land to him, 
That application was made without making the res= 
pondent as a party or without referring to any of 
the prior proceedings. On that application, records 
were buil up. On 302¢11,1972 and on 1,12.,1972 the 
respondent Mutt was served with an ex=parte aipeoniee: 
_ tion order not to do certain acts on this land, 
purporting ey have been issued under Section 25 (OE 
the Land Revenue Act by the Assistant Commissioner, 
Koppal. Thereupon, the respondent Mutt filed R.cC, 
379/72 before this Tribunal, On 30.4,1973, this 
Tribunal 


ei eG. 


Tribunal allowed that revision petition by 
weeviag aside the order of the Assistant 
Commissioner ana eemandad the case to the 
Assistant Commissioner for a fresh anal ete 

- rough enquiry under Section 67(2) of the 
Karnataka Land Revenue Act. 

Be On 15.10.1972 (HouReeconaant Mutt by its 
Agent preseneca én application to the Revenue 
Deputy Commissicner for correction of Record of 
Rights and for correcting the area in accord- 
ance with its sale deed, The said application 
was forwarded by the Deputy Commissioner to the 
Special. Deputy Coumisenoner, who forwarded it 
8 the Tahsildar, Gangavathi, on 1.3.1973,. The 
“‘Pahsildar in turn forwarded it to the Revenue 
Inspector on 20,4.1973 for taking necessary 
action as per the Land Revenue Act, The Revenue 
Inspector on the same day returned the file to 
the Tahsildar to obtain eiebieieseien regarding 
the discrepancy in the area from the Superinten- 
dent of Land Records to make a spot inspection 
and report, Thereafter, the Tahsildar wrote a 
letter to the A.S.L.R. for neces sary Cclarifica= 
tion and report. The A,S.L.R. received a letter 
from the Tahsildar on 9,5,1973. The Assistant 
Superintendent of Land Records opened a file, 
numbering it as Mise, 3/73+74. But, no action 
was takén, On 25.54.1973, the Agent of the Rese 
pondent Mutt sent a letter to the Asst. Sup«rine 
tendent of Land Records to measure the land and 
take enter peel dations In pursuance of the 


Tahsildar's 


ey meee 


Tahsildar's letter and also the letter of the 
eigpendanets Agent, the A,S.L.R, after notice, 
proceeded to the spot and made a spot inspection 

on 25,7.1973 and submitted his report dated — 
30.8.1973 pointing out the discrepancy and the 
omission and stated that the entire land has not 
been surveyed and so the unsurveyed portion be 

| entered in the name of the Uttaradi Mutt. There- 
after, the S.L.R, also made a spot inspection on 
17.9,1973 anc ee dated 15.10.1973, to 
the Deputy Commissioner and the A.S.L.R. peinting 
out the errors and stated that the corrections 

are o.%e made by the Revenue Department. Accord 
ingly, the measurements taken and the sketch pre~- 
pared by the A.S.L.R, were sent to the Tahsildar. 
on 21.11.73 on compliance with his letter dated 
7.501973 Thereafter, finding that a portion had 
been ‘omitted in this fie SouPanienes ee AGERE of. 

the Respondent Mutt submitted saeened application 
on 194141974 to the Joint Director of Land Records ~ 
to revise the measurements, “The said letter was 
forwarded by him to the eee Or el oe report, After 
notices were sent to the Agents of both the Mutts, 
remeasurements were made from 26th to 29th April, 
1974, Thereafter, the AsSeLeR. sent the report and 
sketches prepared by him to the S.L.R. and J.D.L.R. 
On the basis of that report, the S.L.R. approved 
the measurements and the sketches by his proceed= 
ings dated 7,9,1974, On 3,12,1974 the A.S.L.R. 
sent these sketches and measurements to the Tahsil- 
: dar *ar.teking necessary action according to law 


in regard to the correction of Record of Rights, 


Va Sy 
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On 8,1,1975 the J.D.L.R. also wrote to Tah 
‘sildar to incorporate these changes in the 


Village records according to law. 


9. Proceedings of the S,L.R, dated 7.9,1974 
was taken up in appeal by the Appellant eS . 
J.D.L.R, That appeal was dismissed a 
J.D.LeRe on 24,11,1976, Aggrieved by that 
order, ene Appellant = now come up with 


this appeal. 


10. In the meanwhile, on 274141975, the Tah- 
Sildar directed the Village Accountant to 
incorporate the change in the Village records 
after posting an entry in the Mutation Regi-~ 
ster as per rules, On 1,2.1975, after posting 
the entry in the Mutation Register, notice was 
given to the Appellant Mutt and also tothe’ 
-Rayaru Mutt as required by law. On 8.2.1975 
the Appellant Mutt filed its objections which 
_ was entered in the disputed Mutation Register, 
Zeya’ Heaxdcayoehe Tahsildar. The objections 
by the Appellant Mutt was overruled and the 
Record of Right was duly corrected, On - 
31.54.1975, the Appellant filed an appeal against 
the above order to the Assistant Commissioner 
under Section 136 of the Land Revenue Act in 
-No.R.R.T. 10/75-76,° That appeal Gist Sen adiee 
missed by the Aseisvane Commissionee, wepoet. 


On: 21111990. « 


“44d, All these facts and proceedings were tathe-+ 
red from the appeal memorandum and also from, the 


files obtained by this Tribunal from the A.S.L.R. 


ee P 


S.L.R. and J.D.L.R. And also the documents filed 
by the Respondent under I,A, 8. The Respondent | ; 
filed T.As8 producing 32 documents, out of which | 
some of the documents that were filed before the 
J.D.L.R. are not found in ‘the PECOEOes Some of 
the documents are the ae copies of the abdux: 
ments which are found in the files of the A.S.L.R, 
S.L.Re and J.D.i.R, which have been summoned by 
this Tribunal, Sone oe the documents are certi-~ 
fied eanies of the proceedings for the grant 

of land by the Appellant Mutt, Some be. ene docu 
ments are true copies which are available in the 
records. AS some of the documents have come ints 
being subsequent to ne filing of this LIN ee 
they are necessary for a just and proper disposal 
of this appeal, All these documents too are 
either certified copies or authenticated copies. 
Under these circumstances, the documents filed 
along with I.A. 8 are admitted in evidence as 


they are necessary for just and proper cao eee, 


of this appeal, 


12. The hearing of argument in this appeal was 
taken up on 21.1.1981, After elaborate arguments 
for days together, the arguments were closed on 
23.6,1981, The learned Counsel for the respon= 
dent has raised a preliminary objection as ree 
gards the maintainability of the Second pean, 

re also contended that the appellant has no 
Locusastanas and the appeal is barred by Resejudi- 


cata, 


13. The learned Counsel for the respondents has 
contended 
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eontendad that the appeal before the U.D.L.R. 
and before this Tribunal are not maintainable 
as there is no order conclusively to determine | 
the rights of the parties. It is only the cone 
Clusive order that wnten finally decides the 
rights of the parties, which is appealable,. In 
this case, there is a misconception and error 
that the S.L.R, has passed an order on 7.9.1974 
which is conclusive. According to him, the 
S.L.Re procecdings dated 7.9.1974 is not a con- 
clusive order on an application or proceedings 
independently before him between the parties. 
Therefore, the proceedings dated 7,9.1974 is ~ 
not a final order; but, it is only a report, 
On the other hand, the learned Counsel for the 
appelaase has contended that the proceedings 

of the S,L.R, is a final order and against 
which he has got a right of appeal before the 
J.D, eR, ; ae. . ; 

14, It could be seen that the whole proceedings 
started on an application given by the respon 
dent Mutt on 15.10.1972 to the Deputy Commis- 
sioner Revenue for correction of the area in 
the Record of Rights pertaining to eyacnessons 
dents Mutt. It was to correct the shees in aon= 
formity with the extent in the sale deed, dated 
23.3.1916, by Sri Krista Rao to the Respondent 
Mutt, the said application was forwarded to the 
Special Deputy Commissioner, wine in turn on 
1.3.1973 forwarded it to the Tahsildar, Gangavati, 
and who in turn forwarded it to the Revenue Ins~ 
pector on 26,.4.73, who had to get it entered in 


the 
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a ee 


the Register of Record of Rights. The POV ue 
Inspector wanted a étariticakion regarding ‘en 
actual disetépancy in the area to be corrected, | 
and hence returned the application to the Tahsile 
dar on the same day requesting him = obtain ane 
necessary clarification from the PULVEY, suthori~ 
ties, «The Tahsildar, therefore, on 72501973 meas 
reference to -the RS cian, Gangavathi, 6b Hence: 
sary eVari fication: This communication was re= 
ceived by the 4.85.5.R,. on or about 9. 5. 1973 and 
opened a file as Misc, 3/713=74. ‘Th the meanwhile, 
the 2nd Respondent, not hearing anything about 
the sepiadati on filed*on £5,10.1972, gave a | 
letter on dated 254501973 to the A.S.L.R. to cores 
rect. the discrepancy and take action according to 
law. The A.S.L.R, in pursuance of ihe dr eeseion 
of the Tahsildar made a local inspection on 
25.5.1973 and submitted his report to S.L.R. on 
30.8, 1973, who in turn made inspection on 17.9, 1973 
and agreed with the inspection of the Ae Ss. i Re 

and directed the A.S.L.R. on 15,10, 1973 to report 
the discrepancy to the Revenue ‘authorities, who 
are under law, the proper pensene- te correct the 
Record of Rights. The A.S.L.R. in turn submitted 
his measurements and the sketches to the Tahsildar 
with reference to his letter dated 746501973 and 


21.12.1973, 


15, It may be seen that the A.S.L.R's report was 
also sent to ine 2nd Respondent who on finding that | 
the area shown in the report is not in accordance — 
with the seis aebas Ge ee a letter to the J.D;L;R: 


to have the resmeasurement and the area determined 


according to the sale deed, This letter was for-= 
. : forwarded 
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warded by the J.D.L.R,. to the A.S.L.R, after notice 


to the parties concerned, made, Feemeasurements on 


26. 4.1974 in accordance with the oe deed and sue 


mitted his report and sketch to the J.D.L.R, and 


alsc copy to the S.L.R, on 22,5.74,. Thereupon, the 


S.L.R. has passed the order on 7.9,1974 ana communi- 


cated to A.S.L.R, Thereafter the A.S.L.R. forwarded 


the report to the Tahsildar with reference to his 


letter dated 7,5.1973, The Tahsildar in tum sent 


it to the Villate Accountant to Give effect to the 


~ Same in the village records and in the Record of 


Rights in accordance with Rules, Thus, it could 


be 


seen there is no final or independent order passed 


by the Survey authorities, ueither a the A.S.L.R, 


nor by S.L. R. in this case and they only acted 
seconaine to the request of the Tahsildar dated 


70501973 (765.1973) and+submitted their reports, 


That report is now called as the original order by 


the Appehlant. Under’Section 131 of the Karnataka 


Land Revenue Act, the Revenue Officer was compe= 
tent to exercise the powers of a Burvey Officer 
under Section 107 of the Act aud revenue officer 
can Call for assistdnce in revising map or plan 


with correction of Record of Rights. Thus, the 


“proceedings of the S.L.R, dated 7.9.1974 is merely 


in the nature of a Commissioner's report ina 
suit or a report on a requisition by a competent 
authority to another department to be sent for a 
“reports. Such report is, therefore, not a final 
order determining the rights of the parties, 
such 
Therefore, no appeal lies against/proceedings, 


It is only the final orders in the main proceed= 


proceedings 


Pag 
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proceedings vize, in the R.R.T,. proceedings 

that objections could be heard and final orders 
passed, Only such an order will be appealable 
on the revenue side, Therefore, we are of the 
opinion that the appeal preferred before the 
J.D.LR, on the proceedings of the A.sS.L.Re 
and this present appeal against the order of 
the J.D.L.R, is hot maintainable, 
16, The learned Consel for the respondents has 
apne cies that the appellant has no locus-standi 
to file this appeal, According to him, the per= 
son who prefers an appeal must have some interest 
or title in the land or property which is the 
subject matter, In this case, the appellant 
claims no sort of title or right of land, He 
sets up a title to the 3rd party viz., the Govern- 
mat, Therefore, the Appellant is not entitled 


to file an appeal under Section 50 of the Kar- 
L 


nataka “and Revenue Act, On the other hand, 
the learned Counsel for the Appellant has con 
tended that the respondent has stated that the 
appellant's claim on the land is. that of a cuse 
tomery right, which is wrong. According to him, 
the land is not that of the respondent,. Every 
citizen has got a right on every bit of land 
which is a communal in nature, so long as there 
is no interference with other rights. As the 
land was classified as "Nadi Nala Jameenu", the 
appellant has the undoubted locus-standi, to 
question its being annexed to somebody's patta 
ate He further contended that on all the 
appealable orders, appeal is available under 


Section 49 and 50 of the Act, 
se F 14 
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17. A right of appeal is to be conferred on a 
person by statute and theonly person who can appeal 
against the order or a decree of a Tribunal is the 
person who was actually made a party to the original 
proceedings, Any and every person willnot have a 
right to prefer. an appeal against an order simply 
because he feels he is affected by the order. When- 
ever the legislature intends to confer a power of 
appeal on a non=party to a proceeding, ie spserer 
cally makés provisions in the statute conferring such 
power by using phrases as "Any person aggrieved", 
"Amy person interested", "Any person affected" etc, 
In the Karnataka Land Revenue Act, 1964, Section 49 
and 50 are provided for appeal from the original 
orders. In these two sections, there is no such 
provision that persons aggrieved, person interested, 
or person affected could file an sepeet In the 
absence of such specific conferrement of such right, 
a person who was nee a party to the original proceeds 
ings cannot prefer an appeal. |. The Lordships of the 
Madras High Court in 1934 Madras Weekly Note, page 
697, have held: 


"The right of appeal is a special feature of 
statute; and it can be exercised only by 
those on whom the power is vested, expressed 
or implied by statute," 


In the same judgment at page 701 Sir.Dinsha Mulla 


says: 


"An appeal under this Section may be preferred 

by any of the following persons:- 

1) ‘Any party to the suit adversely affected by 
the decree, or if such party is dead by his 
legal representative; 


‘eet BP as 
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2) Any transferee of the interest of such 
party, who, so far as such interest is 
concerned, is bound by the decree, pro- 
vided his name is entered in the record 
of the suit; 


3) The auction purchaser may appeal from 
an order in execution setting aside the 
Sale on the ground of fraud; 


4) No person unless he is a party to the 
suit is entitled to appeal under this 


Section," 


18. This mling is followed in A.I.R. 1941, Madras, 
page 577, wherein their Lordships have held: 
"A right of appeal is not a mere matter of 
procedure, It is a sabstantative right 
and is primarily a feature of statute. As 
such, it can be exercised only by those 
in whom the power vests as expressly, or 
by necessary implication," 
19. Whenever a noneparty is given a right of 
appeal the Acts specifically provide that an appeal 
shall lie by a "person aggrieved" or "person 
> interested." There is no such provision under 
“Section 49 and 50 of the Karnataka Land Revenue 


20. The same view was expressed by the Lordships 
of the Supreme Court, reported :in 1974 5.C. page 
1126 (equivalent to 1974(2) Supreme Court Cases, 
393), wherein it is KeolG ns ESlowRs 


"There is a basic distinction between the 
right of suit and the right of appeal, 

' "There is an inherent right in every person 
to bring a suit of a Civil nature and unless 
suit is barred by statute one may, at one's 
peril, bring a suit of one's choice, It is 
no answer to a suit, howsoever, frivolous 


the 
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the claim that the law confers no such 
right to suee A suit for its maintainas 
bility requires no authority of law and 
it is enough that no statute bars the 
suit, But the position in regard to 
appeals is quite: the opposite.’ The right 


of appeal inherits in no one and there- 
fore an appeal for its maintainability 


must have the clear authority of law. 
That explains why the right of appeal is 
described as a creature of statute," 


21. In this aase ne appellant claims no sort 
of right or title to the land in dispute, He | 
sets up a title in the Government i. Cer he is 
raising a “Eten of "Justerti", At the MOE: the 
appellant is claiming a customary right vize, 

the right to perform Aradhanas of the Brindavanas 
of four Swamies belonging to the Appellant Mutt, 
This fact has been made clear by the pleadings 
and findings of the Court in 0.8.No.65/1/1959~60 
wheretin the Munsiff, Gangavathi, has held: . 


"The defendants have not let in any evidence 
“worth the name to show that they have any 
right, title or interest in the suit land, 
The only claim laid by the defendants is 
that the Brindavanas of Swamijies of their 
Mutt exist in the "Nava Brindavana", and 
they are performing the Aradhanas there, 
The existence of Brindavanas of their 
Holiness or the performance of poojas or 
Aradhanas, does not ipso«facto, give rise 
‘to any right over the suit land. It is 
not shown how the performance of Aradhanas 
or the existence of Brindavanas create any 


title in respect of the suit land," 
Further, it was also held that there are no docu- 


ments of title from.the defendants, The documents 


produced 
vel? 
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produced relate only to performance of poojas 
and Archanas on respect of certain Brindavanas 
in the "Nava Savane Gaddi", If the defen- 
dents 1 and 2 are worshipping the Brinda avana, 
they cannot lay claim to the land which stood 
in the name of the predecessors in title of 
the plaintiff. Thus, it is clear that the 
Civil Court has finally come CG the conélusion 
that_ at the most the Set ae may ‘be Having 
the eustmacy right to perform poojas and | 
Aradhanas in respect of certain Brindavana and 
Nava Brindavana Gadd: Their Lordships in | 
I.L.eR. 23 Bombay, page 666, held that a custo 
mary right is not an eascement one does not 


give any right or interest in land; 


22,’ It may be pointed out that. the Appellant 
has filed an application for.grant of land in 
this Survey number, Even more application for 
grant of Jand to the Assistant Commissioner by 
the Appellant does not create any interest in 
the land vide 1979(1) Karnataka Law Journal, 
page 34, 


\ 


23% Even the request for grant of '8 acres of 
land on 30.9. 1972 to the Assistant Commissioner, 
Koppal, will not give any right in the land, The 
plea of the Appellant is that it is a "Nadinala" 
and as such it is a communal Vana, He contended 
that after the peor ier Son of the Constitution 
every citizen of this ecunks had a righ. and 
interest in every piece of land, This being a 


Government land, he had an interest in it. 


Therefore 
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Therefore, he has a right to appeal. We are of 
the opinion that there is no such law that every 
individual citizen had a right in every particle 
OF land of this country. The Constitution of 
India or any other Act does not envisage any such 
proposition of law. If the contention of the 
Appellant is upheld, then all the laws regarding 
the grant of land, forfeiture of land, punish- 
ment for trespass, the provision of the trri- 
gation Act, and Buildings Laws etc., would all 
be ultraevircs of the Constitution and every 
cibizen would be free to do anything. The 
“ieseaedl Counsel for the Appellant has. contended 
that Lt is a "Nadi Nala". (river bed), There- 
fore, it is a communal land, Under Section 67 
of the Karnataka Land Revenue Act it sacuiacs 
that public roads etce, and all lands which — 

are not the property ee other belong to the: 
Government, Therefore, all lands which are 

not the property of the Government belong to 

one Government and not every citizen ae India, 
In this case, there is no such land Bsioneins 

to the Government, Admittedly, the entire 

dry land of 100 acres belong to and stand in 
the name of the respondent Mutt. The appel-' 
lant produced the Ghoshwar extract for the 

year 1973=@74, Under Section 71 of the Karnae 
take Land Revenue Act and the corresponding 
Section 25 of the Hyderabad Land Revenue Act, — 
the Government is sneered to set apart for 

any pubic purpose some Government Land, Even 


then, che Government does not cease to be the 
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owner and the citizen will not get any right 
or interest in the said land, The appellant 
tried to draw an analogy from the Gomal ian 
and contended that a citizen has such a right 
thereifi, But, we do not find, there is any 
such provision of law any where, Section 71 
and Rule 97 under Chapter 13 of the Karnataka 
Land Revenue Act and also. Section 25 of the 
Hyderabad Act specifically provide for sett 
‘ing apart, for free pasturage (called Gomal, 
Gxiehan Gairon etc,,) sonteia area of the’ 
Government land, but even so, no interest or 
‘rights are conferred on the citizen, The 
Government has still the ownership and right 
ef disposal, Hence, the analogy of a gomal 


land is irrelevant and untenable. — 


24, It is contended that Nadi Nala means 

the river bed, Even in the Karnataka Land 
Revenue Act or Hyderabad Act, in the Nadi 

Nala or river bed every citizen has no neces 
est or right, The river-—bed belongs to the 
‘Government and nobody ean take or divert the _ 
water from the river or the sand or saning 
in the river without specific permission of 

the Government. Any such thing would be an 
offence under the Irrigation and other ACS. 
The Goshwar extract for the year 1973~74 only 
goes to show that a part of the Nadi Nala has 
been taken out. But, it does not in anyway 
advance the appellant's ca se, If at all, 

the appellant could have filed the documents 


and records of the year 1936 when the survey 


and 
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and Settlement took place in respect of this land, 
showing the extent of the unsurveyed land which 
might have been much more than the present 13 acres 
and odd, and that it was included in the Nadi-nala. 
He should have produced the Goshwar of 1936, This 
Goshwar is a book written annually. The various 
items mentioned therein are not permanent. The 
_ extent may Paredes or decrease every yeare There- 
fore, the Sundieting state of things of the year 


1973-74 will not help the appellant, | 


25. According to the Hyderabad Survey and Settle- 
ment Manual in respect of "Kharal, Gairan, Thops, 
Kunta, Burtal grounds, Cremation grounds etc,," a 
separate number must be given for each strip of 
~and, whatever the extent may be. This may n@wt be 
clubbed together under any circumstances, Lands 
reserved in the village accounts for aust end simi~- 
lar purposes Should always be treated sephvately, 


measured and formed into separate numbers vide page 


54, para 12 of the Manual. 


Pant 


26° In this case, it could be seen that in the 
Survey of 1936, no measurement was made and no sepa= 
rate number. was given to this area, and even to this 
day, it is not separately numbered, Even the Nadi- 
Nala area must be given separate number, If it is 
really Nadinala, there would be a separate Survey 
Number, Ssuch-as Survey Number 192, 14 acres and 7 
guntas, and another number for the rest of the land. 
There is no such separate number found in the Pakka > 
Book or sketch or in any. other apeuienk: It is 

true that in the Goshwar of 1973-74 two numbers are 


given vizZe, 305 and 306. If that is so, such numbers 
. should © 
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should also be given in the year 1936, Therefore, 

we are of the opinion that this Bogie fe in. £act 
not the Goshwar, but it is only an exensey of K& JT 
Register. The form is not of Goshwar, The Goshwar 
must contain a summary of the various kinds of land 
in the entire wriaees. It is clear that the disputed 
area was not at all surveyed or its extent determined 
in 1936, Apart from that, there is no law by which 
the unsurveyed part of the holding of a person can 

be taken away without any legal authority er procesd- 
ings as “lata down in I.L.R. 23 Bombay, page 39, 
Therefore, we are of theopinion that the argument of 
the leanred san cei: for the appellant that the dis-” 
pices Tana is a comminal land to.énable him to file 
an appeal, is wholly baseless and without any found- 


ation in law or facts, 


27. As -squmaa the plea that it is a Government 
land also cannot be upheld, If it is a land of the 
Sovernieak, the appellant is not a representative. 
OG the Government and he does not ‘purpost to aoe on . 
behalf of the Government. At page 60 of the Salmond's — 
Jurisprudence by Fitzerld it has been wbsercdss 


‘Every man come and defend his own title, 
As between A and B the right of C is irre 
levant, The only exceptions are: 
' 1) When the defendant defends the action 
on behalf of and by the authority of 
the true owner", 
This principle has been accepted in 22 Madras Weekly 
Notes, page 120 and A,I.R. 1953 Nagpur, 362 (Full 
Bench). If it is a Government land the Government 
is mighty enough and has its own officers to safe~ 


guard its right and interest. The Appellant is not 


entitled to set up that the land belongs to the 


Government 
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Government, The efforts aeae would be a waste, 
since the findings would be waste, as any sasisics 
will not bind the Government, Under these circum-_ 
Stances, we are of the opinion that the Appellant 


has no locus-standi-to file this appeal. 


286 The Learned Geinsel forthe Bees aaenes has 
also esntendse thet the appeal is barred by the 
rules and principles of resejudicata. According 

to him, Phere ave been decisions between the same 
parties and with regara to the same subject matter 
and the parties claiming under the same eesien His 
case is that the judgment in 0.S.No.65/1 of 1960 

in Gangavathi Munsiff's Court has been confirmed 

by the Judgment in R.A, 45/68 of che District Judge 
Raichur, There is also the judgment in Appeal 

No. ReR.T, 10/75=76 of the Assistant Commissioner, 
Koppal, dated 21.11.1980. The order of the Assis-~ 
tant Konmisetesin dated 344.1981 on he Appelant's 
application for grant of land dated 30.8.1972, hola- 
ing that there was no area which belonaed to the 
Government, On the other hand, the learned Counsel 
for the appellant has contended that there are no 
identical issues on 0.5, 65/1 of 1959 of the ques- 
tion whether Che seieeaes Pradesh poenea a portion 
of Survey No. 192 was not an issue and that matteB ~ 
‘has been specifically left out by the Appellate . 
Judge, Therefore, there is no res-judicata, There- 
fore, rules and principles of res~judicata cannot 


be applied to this case. 


296 It could be sden that firstly the appellant 
through his agent gave an application dated 21.3.1959 


to the Village Accountant to grant patta of survey 
| number 
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number 192 ~ 14 dcres 7 gantas of Nava Brindavana — 
Situate in Tungabhadra river in which 9 Brindavanas 
of renowned PSataanipachis of 3 mutts of Madhava 
faith are situate in Survey No, 192 -~ 14 acres 7 
guntas. A aimilar applieation was also given by 
the Agent of Rayar Mutt to the Village Accountant 
on 411.342959, The main reason for asking for grant 
of patta was that a majority of the Brindavanas 
situated in the ievene ne tonged to these two Mutts. 
In these applications ‘the Uttaradhi Mutt was not 
made a party, It is signficant to note that the 
application. were not made to the‘Government for 
grant of Patta, but were made for entry in the 
Record of Rights and thereby::indicating that the 
com agents were fully aware that the entry in the 
Record of Rights for this land was in the name of 
the respondent Mutt. Since the ex-parte orders 
were passed incorporating the names of these two 
jointly, with that of 
Mutts{the respordent Mutt filed a suit 0,5,No,65/1 
of 1959-60 before the Munsiff Court, Gangavathi, 
for delcaration of title of the respondent and dele- 
tion. of other two Mutts from the Record of Rights. 
The suit was opposed by the appellant and the other 
Mutt, Till “the end of the trial, the Apperiant and 
Rayara Mutt proceeded on tie eben that the sub 
ject matter of the suit called M suit land" was the 
island of "Navabrindavana Gaddi" and that the entire 
island was a Government land and that Brindavana 
stood in this island and therefore, the respondent 
Mutt absolutely has no title or right to any part 
of the island, The respondent claimed title and 
possession of the entire island on the basis of 


_ the sale deed dated 26,3,1916, executed by Krishta 


Rao 
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Rao and the subsequent revenue records, It could 
be seen from the proceedings of that suit that 

what these appellant and the Mutt litigating was 
about the title and possession of the respondent 
Mutt to the entire island and not merely 14 acres 

7 guntas, As a matter of fact, the Gourt framed 
specific issues 2, 3 and 4 about the title of the 
respondent to the entire island and held that the 
entire land was conveyed under the Sale deed to 

the respondent Mutt. This finding was confirmed 
by the Appellate Court. Thus, the appellant 

became the.owner of the entie land in the sale. deed. 
Thus, the conditions necessary to apply , the princi~ 
ples of res-Judicata to ‘the phosene. appeal have 


been fulfilled viz, 


s 


1) Both the present appellant and the res~ 
pondent Mutts were parties to that suit; 


2) The subject matter related to survey 
number 239 which was given a new number 
in re=survey as 192 and related to the 
entire island comeyed under the sale 
deedg 


.3) The issues and the findings clearly go 
to show that the findings were with res- 
pect to the subject matter in dispute, © 
namely the entire island and the respon# 
dent Mutt's title and possession thereto 
and not merely 14 acres, The contention 
that respondent was only entitled to 14 | 
acres would be absurd on the’ face of it, 
because the appellant Mutt was interested 
in the island on which the Brindavanam 
stood and not in any other land; 


4) The issues were framed and decision was ~ 


given on merit, 
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30.: Now it is contended by the Appellant that 

the finding in that suit was confined to 14 acres 

7 guntas only, relying on the observation made by 
the Civil Judge, Raichur, at para 14 of the Judgment § 


"It is not known whether all the Nava ss 
_Brindavanas are situated in the land or 
outside the land. But the suit is in 
respect of 5,No, 192, measuring 14 acres 
and 7 guntas,” * 


This observation, in our opinion, does not help 


the appellant. The Judgment must be TREE DESC 


| that ‘the title to and possess ion of the entire 


‘island of 100 acres as conveyed by the 26 43% 1916 


salé deed was decided and adjudicated upon by the 


Court. pee that matter cannot be Racine es 


“once again, The respondent Mutt claims title to 


the entire island surrounded by ‘the river Tunga- 


-bhadra under the sale deed dated 232341916, The 


appellant now contends ae a part o£ the +etana 


is'a hiduvali land measuring 14 acres 7 guntas. 


Brindavan Pradesh 7 acres and odd, and to its West 
there is a hillock popularly see as Re oe 
hillock, measuring 5 acres and odd, and apart from 
the Hiduvali land, the rest of the lands are - 


Government lands, Even so, the princile of ress 


judicata applies to this case, | 


“31, It has been held in A.I.R. 1953 S.C, Page 33: 


"Doctrine of resejudicata is based on 
general principles of jurisprudence,. . 
The test of res~judicata is the identity 
of title in the two litigations and not 
the identity of the actual property 
involved in the two cases," 


Thus, in these two litigations there is identity 
of title though according to the Appellant there 
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is no identity of the actual property involved in 
these two cases, This ruling has been’ subsequently 
followed by our High Court in 1979(1) Karnataka 
Law Journal, Page 9, See also A.I.R. 1965, S.G, 
Page 115. Thus, the judgment in the former Civil 
suit confirming the title and posseSsion of the 
Plaintiff to the entire island under the sale deed 
is binding on the appellant and therefore, the 


| appeal is barred by the principles of res-judicata, 


32. Further, it could also be seen that this 
appeal is filed on the J,D.L.R's order, J.D, iL. Re 
passed the order on an appeal of S.L.R's order, 
negativing the objections of the Appellant in the 
mutation proceedings, On the order passed by the 
S.L.R, the revenue authorities passed the order 
on which an appeal was filed before the Assistant 
Commissioner, Koppal, That appeal was also ates | 
missed on 21. 11.1980, The Se ecduie: of appeal 
before thie Ree tetoe. Commissioner: and the grounds 
of appeal before this Court are almost Similar, ; 
The Assistant Commissioner has held that the entire 
area Of the land belongs to the respoment Mutt 


and there is no Government land, This order also 


operates as res*judicata, 


33% Similary, on the application: filed for grant 
of 8 eevee of land to the. Appellant before the 
Assistant Commissioner has also. been negatived by 
the Assistant Commissioner on 9,4.1981 specifically 
holding that there are no Government land available 
in the island for grant. Hence, by virtue of these 
aforesaid proceedings and decision om merit between 


the same parties with regard to the same subject 
matter 
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matter and litigating under the same title and deci- 
sions, we are of the opinion that this appeal is - 
barred by the rule of principles of resejudicata, 
Further on general principles of avoiding multiplicity 
of proceedings and hapaseneie of parties by vexatious 
liticotions and avoidance of conflict of itiagaenes and 
report of judgments of Tribunal or Courts *f co-ordi- 
nate jurisdiction, this ape! has to be dismissed. 
38, On merits, the ene Coun sel for the appellant 
has contended that the Uttardhi Mutt has acquired only 
14 acres ‘aha 7 guntas, This is clear in view of the 
survey in the year 1925 A.D. Even’ ‘after that survey, 
enough and’ ample opportunities were there for the 

éttaradhi Mutt to dispute this Survey Syerseton. They 
did aot do so, Under the provisions of Hyderabad Land 
Revenue Act and Hyderabad Record of Rights Act, Utta= 
radhi Mutt: has | “been estopped from contending to the 
contrary or at any latter: peer of time. Secondly in 
the regrant proceedings, at a most. “undisputed point 
of: "Lime , Uttaradhi Mutt was aware and they only 
claimed what’ was . lost i. Ce 14 acres ‘and e guntas. 
ey Eee admitted while asking for Meant that 
in he saying area of 14 acres 7 Santas: there are 
Brindavanas, Even after filing suit in O.S.No.65/1/59, 
they claimed’ that the ina. ae 14 acres and 7 guntas 
and in that suit they filed the sale deed and they 
went on saying that their survey number is 192, 
measuring 14 acres 7 guntas., Further, the sale 
deed in favour of respondent by Krishta- Rao was 
unreliable and even if it is correct, the title 
to the batanes of the area was lost by the re» 


survey in 1925, 
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356 It may be pointed out that there was no 
- Survey or resurvey in 1925 in Anegundi Samsthan, 
It is not known on what. basis the appellant's 
-Counsel made this point. It may be pointed out 
“that the Hyderabad Land Revenue Act of 1317 Fasli 
did not apply to Samsthan Jagir and nonekhalsa 
-lands(vide page 15 and 16 of Hyderabad Survey 
and Settlement Manual 148, 149 and 150, as __ 
reported in the decision in a0 Déeean Law Repseee 
and 32 Deccan Law Reports F.B, quoted therein 

and to 1966(1) Andhra Weekly Reports page 410), 
there was a survey and settlement in some part - 
of the Hyderabad State of "Khalsa land" in (1) 
1297 Fasli = 1888 A.D, (2) 1319 Fasli = 1909-10 ° 
A.D. and (3) in 1353 Fasli = 1943-44 (vide paga 
24 of the Hyderabad Survey and Seceenant Henwel ys 
So there could have been any resurvey in 1909-10 
AWD, or 1925 A.D. in. Anegundi as contended by ~ 


the Appellant, 


366 It is also wrong to contend that the res~ 

_. pondent's holding was entered as 14.7 acres in. 
the Settlement Rcords and was not 100 ACreS. | 
Even assuming that there was a re=settlement 

in 190910, even then the sale deed dated 26,3.1916 
A.D. in favour of the respondent shows that the 
area of Survey No, 239 as 100 acres (feceatnd eS 
the . then Standard of Measurement in the _ 
Samsthan roughly equal to 70 acres).. There is 
no reason to disbelieve it, This fact has been 
continued in the Revenue Rezisters such as. 


Vasul Baki, Lavani Patrik of 1346 Fasli = 1936 AD, 
and 
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and the Pakka Book which is claimed to have been 
prepared in 1936 A.D. clearly shows that survey 
number 239 became survey No, 192 and the area 
was 100 acres, and-below it in red ink is shown 
the cultivable area as 14,07 acres and the rest 
was left unsurveyed, The appellant has not pro= 
duced any document to show that the extent of 
Survey No. 239 was not.100 acres in 1916 A.D 

on the date of sale deed. Hence, it is futile 
for the appellant to contend that the area in 
the sale deed was not correct. In any event, 
the boundary is mentioned in the sale deed as 
Tungabhadra River in-all four sides, There= 
fore, the boundary prevails over ,the area as 
Laid down by the decisions reported in 46 

Madras Law Journal, 182; A.I.R. 1963..S.C. 

1879; 1969 Manipur 64; 1973(2) Mysore Law 
Journal, Short Notes 15 - item 37; A.I.R. 


1979 Calcutta 50. 


37.6 The attack on the sale deed is on account 
of certain admissions said sae have been made 
by the agent of the Mutt in his application 
to Nazim in 1355 Pasli for Ties forfeiture of 
land. It may be pointed out that ‘truth an 
validity OF the said sale deed were specifi- 
cally put in issue in former suit. As Pee 
the evidence let in by the parties, the Courts 
. have. come. to the conclusion that the sale deed 
is true. Those judgments are “conclusive against 
the appellant. There is absolutely no evidence 


on the side of. ‘the ‘appellant to show that at 


that 
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that time tHe island did not belong to Krishta 
Rao and it belonged to the Government or the 
- Jagiraar. It is not disputed that Sri Krishta 
Rao was a Peshkar (Chief Officer of the State) 
in Anegundi, He was retired and practising as 
a Vakil. It is also disclosed from the evidence 
of his son in the previous suit that this grant 
- was owned by his father along with other pro-# 
perties in Anegundi. The existence of Krishta 
Rao was not disputed, As the Nava .Brindavanas 
were sacred and were. existing on a land owned 
bya private person and it is likely to go into 
the hands of any person who may not be a Hindu 
and he may not hold these Brindavanas as sacred 
and holy. In order to preserve the sanctity of 
the place and continue the worship or the ancient 
Brindavanas, that. Sri Sathyadhyana Tirtharu of 
Uttaradhi Mutt visited Anegundi,. Krishta Rao 
who was his disciple transferred this property 
to the Swamy ji under ene registered sale deed. 
That sale ‘deed was executed on the day of 
Aradhana of Vyasaraya Rajaru, the predecessor 
Peethadhipathi of Vyasaraya Mutt. Large number 
of Madhwas had Sacheoed on aae Giese and in their 
presence the sale deed was executed. Then, 
certainly if there would have been any objection 
from the appellant's Mutt then it would have 
taken objection then ahd there, Further, it 
could be seen that the appellant does not derive 
any income. Tt was an uninhabited islands This 
document stood ie aagealaaal ed, Be eee eRe 
filed his written statement in a suit in the 


year 
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year 1960, Therefore, we are of the opinion 
that the appellant cannot reagitate that sale 
deed as not true or valid in a collateral. 


proceeding like this,. 


38, As regards the admissions said to have 
been made by the agent of the respondent Mutt, 
in-his application for restoration is concerned, 
this fact’ has not been brought-to the notice: 

of the .J,.D.LeR, or any -other authorities, ‘In 
the second appeal no new ground: could be taken” 
or npeusaec unless the same was roiiaai gaa 
before the lower authorities as "reported in 


1973 (1) Mysore Law Journal, page 59.6 


39, Even if he takes this ee made by 
the ‘agent of the respondent Mutt, it is well 
settled law that an admission made by a as 
whether amounting to a confession: £ not ex ca 
not be split up and part of it-/used against 
him. An admission must be used either as a 
ae Or not at all as reported in A.I.R. 
1952 S.C. page 343, Again an admission is not 
conclusive as to the truth of the matter 
stated therein, It is only a piece of evidence, 
to which weight can be attached, depending on 
the circumstances under which it is made, It 
can be shown to be erroneous and untrue as 
long as the person to whom it is made has 
“not acted upon it to his detriment, What a 
party himself admits te ‘be true may reason= 
ably be presumed to be SO. No exception can 
be taken to this proposition, but before it 


can be 
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can be invoked, it must be shown that there is 

‘ clear and unambiguous statement by the OPpow 
nent, such as will be conclusive unless explained 
as reported in 1956 A,I.R. S.C. 593? I,L.R, 


Mys 1952 page 152, 


40. Before the right of a party can be cone» 


sidered to have been deflated on the basis of 


an alleged admission by him, the implications 
of the statement made by him must be isa and 
conclusive, Tiere should be no doubt or snbis 
guity of the alleged admission. The admission 
must be read along with the other evidence 
given by the appellant. If the statement. of 
the appellant is read along with the other 
evidence in-a harmonious manner it is clear 
what the appellant admitted was vide 1970(1) ~ 
BeCeGs 358. Again in 1971(2) Mys. uJ. page - 
619 their Lordships have observed as follows: 


"Admissions are not conclusive proof 

of the matter,’ but they may operate 

as estoppel. As Iong as the party | 

who relies upon the admission made by 

the other has not altered his position 

to his prejudice on the basis of the 
statement which is considered as an 
admission, it may be open to the party 

who is said to have made that. admission 

to show that the Statement on which 
reliance is placed isnot true or 

wholly true and can “be shown by the 

other material on record that the 

Court should not act upon the said 
admission, Statements which are in 

the nature of admissions should be 
unqualified and should not be ambi~ 

guous, They do not doubt to give. 

rise £ AS 
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rise to a presumption that what is 
stated is tue. But, if the admissions 
on which reliance is placed conflicts 
with. the other evidence in the case, 
it would be open to the Court, on an 
appreciation of the ertire material 

to give to a’ different conclusion, 


An admission eannot either confer or 
take away title." 
41. | AbeIg tas this well laid principles to the 
statement in the application of the Agent of 
the respondent Mutt, it is apparent that none 
‘of these conditions are satisfied. There is 
tio admission in the application:that any part 
of the island belonged to the Government or 
the Jagirdar. A reading of the entire applica= 
tion goes to. show that the eneiee island belongs 
to the Mutt and noneselse, The object of 
filing of the application was to get back the 
land, which had been forfeited for non-payment 
of assessment, Admittedly, the Jagirdar or 
the Nazim has not denicd the eeoniade Mutt! s 
title or right regarding this land, The land 
belonged to the Respondent Mutt and was in its 
Patta and as the respondent had not paid the 
assessment, the Nazim had proceeded to forfeit 
the land, If it is the Ssvenicne land a per- 
son ‘cannot forfeit his own land, Therefore, 
it is clear that the cultivated land belonged 
to the respondent Mutt. All other matters were 
neither relevant nor necessary to be stated 
in the application, Hence, any inconsistant 
statement cannot be given much importance or 


treated valid as an admission, Further, the 


evidence 
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evidence in this case viz., sale deca Vasul Baki, 
Lavani Patrika and Pakka Book clearly go to show 
that tne sepeans land Wad OU. Sees. one as such 
any inconsistant statement made by the agent. 
almost 20 years after the sale deed, it mast have 
been made erroneously without petieias the con= 
tents of the sale deed, ta thie case, a Serged 
sentation was not made to the appellant and he 
has not gees upon it, Therefore, this appli 
date cannot be used to disbelieve the correct 


“ness of the gale deed, 


42, On the other hand, the appellant had full 
knowledge of the entire land when his agents — 
made application to the Village Accountant in- 
1959 for joint Patta, In the written statement 
filed in 1960 itself they referred to the for- 
feiture proceedings and its restoracion and 
filed this application also. Inspite of it, 
they did not raise this point in the suit or 
in the argument, Having thus taken the~. stand 
against the respondent, the appellant cannot 
be permitted to riggle out of the admissions 
ee by the appellants and their agents that 
the Brindavanas were in 14 acres and 7 guntas 
in Survey No, 1925 It binds them fully and 
hence they are barred from raising any other 
plea and it is now too late for them to plead 
that their statements made in the suit were 
due eee Even otherwise, in any event,, 
that document does not contain any admission 
that any Government possessed any pare of | 


Jagirdar's land 
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Jagirdar's land, It is claimea that the entire 
land belonged to the respondent Mutt. Under 
these circumstances, we are of the opinion that 
the argument of the’ learned Counsel for the 

pppet lane that the entire extent of land acquired 
by the Uttaradhi Mutt is only 14 acres and 7 


guntas cannot be’ Sphela. 


43, It te contended ~ the Pear ed Counsel for 
the appellant that in the Survey the respondent's 
holding was detenninea as only 14 acres 7 guntas 
and the rest! of the land belong to the Government, 
By virtue of Section 67 of the Karnataka Land 
Revenue Act, all lands belong to the Government, 
This argument also cannot be upheld. The idea 
of resurvey and resettlement was’ with a view to 
-ascertain the actual cultivated portion of the 
land of this survey number and to adsuss that 
portion only and leave the rest as Kharab and 
unassessed, Thekharab porition in a survey 
number also belong to the owner vide 1966(2) 
Mysore Law Journal, page 164. In this case, 
survey number 239 was 100 saves dn el eat: At 
the time of resettlement it was found that the 
cultivable portion was only 14 acres and the © 
balance, therefore, is kharab and it follows, 
this kharab also belong to the ower viz., the 
‘respondent, Survey number 239 became Say 
number 192 in the resurvey. It took place in 
1936=37 as could be seen from the Pakka Book. 
In this Pakka Book, columns are in Devanagari 
and Telugu script. The blank columns are filled 
| in Modi 
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in Modi, All the columns to be filled up with 
regard to the date, the persons present and 
the signature of surveyor who conducted tid: 
Survey are all left blank, It does not seem 
to be authenticated, In the various columns, 
the old survey number is noted, the name of 
the field is noted as "Nava-brindavana Gada" 
and the new number is noted, The original 
area 100 acres .is noted, and below it 14 acres 
7 guntas is written in red ink. The column 
relating to the cultivated portion is noted 

as 14 acres 7 guntas,. The new assessment as 
shown in the kharab,column is 1é6ft blank, The 
rest of the area of survey number 239 must 
have been shown in this column, So there has 
been an omission bythe person who made sur= 
vey and it is only a Clerical omission within 
the meaning of Rule 36 of Karnataka Land 
Ravenus Rules and Section 87 of the Hyderabad 
Land nevanee Act, 1317 Posie, It is obvious 
from the book that only the assessable culti- 
vable area was surveyed and measured and the 
rest of the land was surveyed, not measured, 
There is no Sketch or any other entry in regard 
to such measurements, Even the sketch therein 
does ae show the entire island, but-only a 
cultivable portion, It is apparent that the 
rest of the area waS not cultivated or measured. 
It is significant that thee eannot. be any 
piece of land, whether belonging to A private 
party or to the State, which is without a survey 


number, and there is nothing to show that this 


unsurveyed | 
ee F 37 


~ 37 =) 


unsurveyed portion was included in the land 
which belong to the Samsthana or in any new 
number given as required by the Rules, The 
so called. Goshwar produced by. the appellant |. 
is only of the year 1973-74, which shows that 
this area had been. reduced in the Nadi Nala, 
That will not help the appellant. The learned 
Counsel for the appellant. referred to the. 
Prathi Book, and contended,that the Prathi 
Book was the first document prepared; and the . 
Pakka and other documents were prepared 
later on, This is not correct, The con= . 
secutive steps in survey. is ~ the tippan is -” 
and that Pakka Book is prepared 
preparedf and, ‘the Prathi Book is later pre- 
pared for the purpose of ascertaining the 
classification of soils etc., for the pure 


pose of assessment vide page 120 and 121 of 


the Hyderabad Settlement Manual, 


44, Now we shall consider what is the: effect 
of survey, If the Surveyor who surveyed, 
dats to measure a portion of the land or 
omits to give it a separate number or even 
treats it as village site, will this conduct 
take away the title of the owner to that por- 
tion and will it automatically vest in the 
Government. The learned Counsel for the 
appellant could Hot place any decision that 
a survey officer can take away the ownership 
of a person by his survey or decide title to 
it or he could produce any authority, The 
learned Counsel for the appellant has relied 


upon Section 67 of the Karnataka Land Revenue 
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Act. It maybe noted that the said Section 
declares that all lands whether not he pree 
perty of individuals belong to the Government, 
In this case, the entire island of 100 acres 
belong to the respondents by virtue of the sale 
deed of 1916, A survey does not decide the 
title and no title can be taken away e In a 
resurtvey parts omitted to be numbered do not 
ecane to aioe to the owner, or the Government 


will not get title to it, vide I.L.R, 23 


Bombay 39 at page ai, wherein it is observed: 


"Moreover; i Gooree see how - mere 
omission to number a plot of land could 
possibly have the effect of turning it~ 

“into a part of village site or take. 
away any existing rights of tne plain~ . 
tiffs to cultivate it. Even if the 
land had been made a part of the village 
site, it still will belong to the plain- 
tiffs; and they. would have the same 
right over it as before," 


This decision has been approved in I.L.R, 1941 


Bombay, 226, and A.I.R. Bombay, page 160, 


45. As regards the application of Section 67 
of the Karnataka Land Revenue Act is concerned, 
this Section corresponds to Section 36 of the | 
Mysore Land Revenue Code of 1888 which corres= 
ponds to Section 37 of the Bomway Land Revenue 
Code, In 23 Bombay page 39, their Lordships 
have considered this argument and held that the 
. said Seetien Gees not take away the rights of 
the owner, It has been held that even if a 


land get submerged under water or a river that 


Land 
sé 39 
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land continues to be that: of the owner and his 
title will not be lost and if, for any reasons, 
the river recedes, he is. automatically the 
~ owner of the land and exercise rights over Lo. 


46. -The contention of the learned Counsel for 
the: appellant was that what was regranted was 
14 acres 7-guntas, It may be pointed out that 
the Nazim’ forfbited the land hy order dated 
Taig SSL C414 515511 Pasli_ and. on payment of 
the Cist, the same was re aside and the grant 
continued to be in possession of the respon= 
dent, --It- is significant to note that. the 
appellant attacked this ae iee of regrant in 
the, earlier suit being void and wie juris- 
diction. The issues 6 and 7 are Prees: in 
that suit and the Munsiff heard those issues 
as preliminary issue and held in favour of 
the appellant. AS against that an appeal 

was preferred by the respondent before the 
Civil Tudge, paicie « and the learned Civil 
sidge reversed the finding and hela that 
the order of forfeiture was void, ana illegal 
and eae that the Hyderabad Land Revenue Act 
was inapplicable to Samsthans, ee ae the 
decisions of the former High Court of Hyderabad 
vide and also 1966 Andhra W.R, 111. The saia 
order has been confirmed in Misc, Second 
Appeal by the High Court in which“it has 

been specifically stated that thé plaintiffs 
Cannot get title en the basis of regrant; but, 
on the basis of the original purchase from’: 
Krishta Rao on 26.3.1916, Hence, the argument 


that 


» 
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that the title of the respondent was by virtue 
of the only 6rder.of regrant is a travesty of. 
truth and suppresion of facts,. The. Appellant 
is now estopped from ‘contending otherwise, If 
it is contended that the entire area are for- 
feited then the regrant must also be construed 
as of the entire areae The Samsthana wi Heue no 
jurisdiction to ‘Heeatn any. part of the land 
on payment of tie arrears and the entire land 
must be restored, It is also contended by ne 
learned Counsel for the appellant that the 


provisions of ‘the Hyderabad Land Revenue Act, 


1317 Fasli was applicable to Jagirdar by viecne” 
of Section 171 o£ the said Act. He, therefore, 
Sines that correction of the survey pecords 
in an application should have been Filed with- 
in. two years as contemplated under Section 87 
of the said Act and hence the corrections now 
cannot be made.s, At the sitet. de ey motnt.- 
out, hie. sepa has been considered by ene 
‘Civil Court in R.A, 188/65 by the Civil Judge, 
Raichur, and held that the said Act was hoe | 
applicable to Jagirs or Samsthanas and to the 
personal land, Therefore, this SS aeoneien nae 


Pa 


no substance, 


47. During the cotrse.of the argument the 
learned Counsel. for. the Appellant referred to 
a letter, addressed to the Deputy Commissioner 
by the Tahsildar dated 15/19,10.1973 in LRE 
Mutation 1/7283: and contended that this was an 
order which.bar further proceedings. This . 


“argument is obviously unsound. It could be seen 


that 
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that this letter is only a reply sent to the 
Deputy Commissioner who seems to have made a 
reference to the Tahsildar by a letter dated 
123.1973 as the heading shows. This letter 
only subnits certain facts and the last sen=. 
tence is ~ "hence submitted for favour of 
information," Pais youla cigerty indicate. 
that this is. not an order made between the 
parties, It is only a submission of the 
Deputy Commissioner in reply to his querry. 
It is internal. correspondence petween the | 
two officers,.. There is nothing to show this 
information was accepted by the Deputy Com 
missioner, On the other hand, it is clear 
that long before this letter ef She Tahsildar, 
the. application of the Respondent Mutt to | 
correct the Record of Rights had been for=_ 
warded by the Deputy Commissioner through 

the Special Deputy Commissioner to the Tahsil- 
dar and Revenue Inspector and who in turn 
require the Tahsildar’ to obtain certain clari- 
fications regarding the aisdrepancy from the 
Survey Authorities as already pointed out 
above. _ Even otherwise, the ‘opinion of the — 
Tahsildar is erroneous, He has proceeded on 
the footing that the Land Revenue Act was 
applicable to the case in question were in 
fact it was not applicable, Even otherwise, 
at this stage neither the Deputy Commissioner 
nor the Tahsildar had any jurisdiction to 
decide upon the application of the respondent 


Mutt for correction of the Record of Rights 
or reject 
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or reject the same, ‘Under the eee of 
the Karnataka Land Revenue Act the dispute had 
to be entered in the Mutation Register and then 
decided, _. The Tahsildar is not authorised to 
reject the application before these legal forma= 
lities were complied with, The Deputy Commis- 
Sioner has no original jurisdiction to deal 
with “such application. He is only an Appellate 
Authority or Revisional Authority under Section 
136 of the Karnataka Land Revenue Act vide 
1977(1) Kar. L.J. page 367. Hence, this 
asia to the learned Counsel. cannot be upheld. 
48... The learned Counsel for the appellant has. 
that what he contended 

contendedfis the action of the Survey Depart- 
ment in annexing the Government land under the 
Patta land, Under Section 140(2) of the | 
Karnataka Land Revenue Act whenever there is 
a boundary dispute, as is sought to be made 
out in this case, the only eae nOE ey. that nas 
got the power to make enquiry is the revenue 
Deputy Commissioner which power is now me 
gated to the Tahsildar, This power cannot be: 
exercised by the Soave Deoeeenene. Thesstors, 
in sustenance sought of the Rule 36 of the 
Karnataka Land Revenue Rules cannot Be of any 
use to the respondent, According to him, an 
extent of only 94 per cent of the land connor 
be an arthmetical or clerical error, By no 
stretch of imagination, under Rule 36, the 
Survey authorities were given the power to deter- 
mine with respect to the boundary or what is 
shown by a Pattedar and correct the errors, In 

| this 
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this connection it may be pointed out that it 
was the appellant's agent who was directed to 
get with adjudication under Section 140(2) of 
the Kamnataka Land Revenue Act and not to the 


respondent as could be seen from the endorse- 


ment of J.D.L.R. to appellant dated $.11,1973, 


= ss 
The respondent was not a party to it, It was 
not sent porate At the most, it may be an 
administrative order and not a judicial order, 

‘In any event Section 140(2) of the Karnataka 
Land. Revenue Act has no application heres 
There is absolutely no boundary dispute at - 
all, Section 140(2) of the said Act fae to 
be read with Saseien 142 of the said Act and 
only dispute between the adjoining field - 

Owre rs is decided under them and not a case 
of this sort. The soetisrcnaiae Section is 
127 of the Mysore Land Revenue Code which . 

. corresponds to Section L119 of the Bombay Land 
Revenue pote. It is held-in I.L.R, 25 Bombay 
512 and I.L.R, 53 Bombay 768 and A.I.R, 1929 
Bombay 391: 

"The word 'dispute' in Second part of 
Section ‘119 means a dispute between 
the neighbouring owners and not a dis= 
pute axes the Collector and the . 
owner. 
It is also held in 13 Mysore Chief Gsive Rosores, 
page 38 and 39 under the Mysore Land Revenue Code 

' where it is observed: 

"Further it is to be Wétaa the parties 
are not at issue as regards the boundary, 


but merely as to its ownership and enjoy= 


ment 
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"enjoyment, By such a contention,. the 

provisions of Section 429 of the 

Mysore Land Revenue Code, in our opinion, 
_.. has no application," ~ 
It is, ieneeess Glear pat Section 142 of the 
Karnataka Land Revenue Act does not apply to 


the present Cases 


ra 


49, It is also contended that the revenue 
authorities and survey See ane departe 
‘ments have Gioia certain prior proceedings, 
This contention has also no substance, On 
15,1061973 the Tahsildar, Gangavathi, decided 
that the Tahsildar has no jurisdiction to j 
effect change etc., and he submitted a detailed 
report to -the Deputy Commissioner, Raichur. 

As a matter of fact, ere is no decunene pros 
duced with regard to those proceedings. As a 
matter of fact, the Tahsildar had purerved the 
matter under his letter dated 7.5.1973 to the 
A.S.L.Re to measure the land and report to the 
.S.L.R. who inspected the land on 179.1973 and 
sent a report-on 15.10.1973 to the A.S.L.R.- and 
intimated the A.S.L.R, and copy to the Deputy 
Commissioner that the discrepancy Was there 


and that the authority to correct the Record 


of Rights were iat of the Revenue authorities. 
tn pursuance of the same, A.S.L. Rs “measured 

and prepared the sketches and sent them to 
Tahsildar on 21.11.1973, In these circumstances, 
it is difficult to hold, how the Tahsildar him= 
self aout have recommendéd that he had no juris- 
diction, The law provides for correction of 


record of rights and the Tahsildar himself has 
. requested 
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requested the Survey authorities to give a 
report on the discrepancy. In spite of this, — 
it is strange that the Tahsildar, should have 
sent up a report to the Deputy Commissioner, 
Such a report cannot be en into account, 
That letter was nov even sent to the respon~ 
dent Mutt, nor it was heard, If there is a 
wrong entry of the name of the Pattadar it 
could be corrected under law. Therefore, that 
report sent by the Tahsildar was not accepted 
by the Special Deputy Commissioner, Even 
otherwise, under Sektion 87 of the Hyderabad 
Land Revenue Act and Rule 36 of the Karnataka 
Land Revenue Rules Clerical omission tr mis- 
takes can be corrected: at any time. At the 
most in this case it is only a clerical: omis~ 
Sicn in the Pakka Book by Hoe entering in the 
. proper’column, It is not an arithmetical. 
error, Hence, the application of the oe 
dent Mutt is to correct the Scee tance eo 
ster and not the R of R Register, In this 
case, Uttaradi Mutt filed an pplication to 
correct R of R Register and the report is only 
a step. eieey records must be corrected if 
the R, of R Register is corrected in Mutation 
proceedings, It becomes effective only eneeet 
after. Section 87 apply only to correction of 
soucieene register, The quoting of the come 
munication dated 17.11.1973 in the appeal memo 
reports to be an endorsement given only to the 
appellant's agents on some application said to 


have been given by that agent. The respondent 
is not 
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is not a party to it and he had not been heard, 
The endorsement was, therefore, addressed only 
to the appellant's agent and he was directed to 
approach the proper authorities to determine the 
ownership of the land and also most probably the 
wontention raised by him in that application that 
it is a boundary dispute under Section 142 of the 
Lana Revenue Act. That letter has been taken 
wav antace of by the Appellant against the respon=_ 
dent, The letter has been explained by the J.D.L.R. 
by his letter dated 8.12.1973 and procedure for 
correction of the Record of Rights indicated and 
that A.S.L.R. ought tit to have corrected himself 
‘without such determination, ._That letter is per= 
£ectly right and it is in accordance with law. 
ayew ners. the reports of the A.S.L.R. and 
S.L.R. are only Seradise estas matters and not 
‘judicial orders. When the respondent was not a 
party to seme same that cannot be binding on him. 
BiG suevey authorities have perfectly acted | 
according to the previous: order and carréd out 
the request of the Tahsildar as per his letter 
dated 7.5,1973 in R.R.T. and submitted the report 
to him to take subsequent proceedings according to 
fas Therefore, this toads of the learned 


Counsel for the appellant also cannot be upheld, 


50. tt is also contended by the learned counsel 
for the appellant that the nature of the: land 
Here Nava Brindavanas are situated, shows that it 
i's not a patta land. It is a burial ground under 
comod terminology. Therefore, this burial ground 
could not be in the ownership of anybody much less 


with Vakil Krishta Rao who sold it to Uttaradhi Mutt. 


This 
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This acranane of the iagenca Counsel. is something 
whitch cannot be easily accepted, Both the. parties 
had agreed that .all or anybody cannot be burried | 

. there, Even other me amies of the three Mutts have 
not been burried since 1623, Asa matter of fact, 
the appellant himself before the Tahsildar in Land 
Grant proceedings and also as a deféndant in O. S. 
No. 60/72 filed his application and obtained injun-= 
ctions on’ che. ground that the respondent, was attempt- 
ding to instal Mrythika Brindavana of Sri Sathya- 
dhyana: Thirtharu, the predecessor of the land and 
that it was highly sacrireligious for Such : thing 
to be done, Under these circmstances it is really. 
strange that ‘this argumentshould he’ advanced by 

the appellant in this appeal, Further, it is not 
a public burial ground, Burial-grounds can De 
either public. or private and’ law recognises this 
distinction, All burial and cremation grounds have 
to be giveri separate survey numbers, If ae is 

a burial bround, it is not known how the spoeiant 
himself has prayed for a grant of the land, 


Therefore, this argument has absolutely no substance, 


51. ‘the appellant has attacked: by additional 
grounds eee Since the sketch is done with a parti- 
san and with an idea to help the Uttaradhi Mutt, 
the same may be struck downe This ground is also 
untenable. The A.S.L.R, and S.L.R. prepaed the 
plan to show the area of the entire island as it 
exists and not for saying where Brindavanam 

exists, They a nr aS per the directions, 
The learned Counsel for the appellant says that 
the survey should Kage been done in some other 


way 
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Waye Whatever may the method used to survey, the 
survey has to be done on the entire island, There- 
fore, under no circumstances the appellant is in 
any way affected by this survey done by A.S.L.R, or 
S.L.R, and Survey Department has only carried out 


the orders of the Revenue Department, 


52. At the end of the argument, the learned Bednar 
has also put forth the ples ot justice, eee and 
good conscience. It was not oisines what was the 
equity or justice, On the other hand, justice has 
been given according to law. 1h nie matter, the 
various Courts and Tribunals in which the matter 

was agitated by the appellant viz., Civil Gate. 
Revenue Courts have given considered judgment in 
accordance with laws, anes nusecauinGs where 
Brindavanas are situated is ae in question, “The 
application of the respondent Mutt both to the 
revenue authorities regarding Che heioes of Rights 
and to the survey authorities poe es eee ag . 
where the Brindavanas are Situated, Te was only 

for the correction of the area and nothing oes 

In this appeal, the prayer is to set aside the order 
of the J.D.L.R, and S.LeR. vize, making the correc- 
tions. Where ‘the Brindavanas are situated is teres 
vant: to the casé. The respondent claims, the entire 
land belongs to him and that Brindavanas are situ- 


ated in his land viz., the island, 


53. The learned Counsel for the sovelant pointed 
out that if the Brindavanas are held to be in the 
island, he would be affected in performing pobias 
and Aradhanas of the Brindavanas of the appellant, 


The learned Counsel for the respondent has pointed 


out. . 
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out that the appellant Hes got a Stet ua right 
such as worship of tomb etc., is always available 
and enforeeable against the owner and possessor of 
‘the land whoever may be, In oy of this, it is 
immaterial whether the Brindavanas is situated on 
Gsvernncne land or on respondent's land, The right 
of the appeelhant to worship the four Beiwdey has 
of his Mutt are in no way jeopardised and cannot in 
any way Be interfered by anybody much less by the 
respondents. As a matter of fact, there is no come 
plaint by the apperT ane Mutt that the worship of 
Brindavanas of 4 Yatis was interfered with, On the 
other hand, if it is held that the Government land 
has been aidimea by the appellant, then there is 
Piems anees that any citizen ee India can obstruct 
the worship or the Aradhana, Therefore, this argu= 
ment has aiico Wo. Sunsuanes: Under these circum 
stances, we are of the opinion that the contentions 


raised by the appellant are without any legal found- 


ations and have to be rejected, 


54, betore parting: with this case, we must thank 
both the Advocates who Gave the able seenatenes to 
dispose of the case, It is not out of place to 
point out that even aeece 65 years of the sale 
deed executed by Krishtarao, the appellant is 
questioning the title of Uttaradi Mutt by fpling 
various proceedings before various authorities 
which only shows that these proceedings are vexa= 
tious and a mere harassment of the respondent with 
a view to denigrate the respondent in the eyes of 
the public and the Courts. The appellant is 


merely trying to pick holes in the respondent's 


case 
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case without any semblance of document, title or 
interest, The appellant is throwing to winds all 
the orders and judgments of the competent autho= 
rities, and imputing motives and malafides to 
every body concerned which has to be deprecated, 
Under these circumstances, we are of the opinion 


that this appeal deserves to.be dismissed with 


costs. 


55, In the result, the appeal is dismissed with 


costs of the respondents, Advocates fee Rs. 200/—. 


APPEAL DISMISSED, 


Dictated to the Stenographer, 
typescript ‘edited and then 
pronounced, in open Court, this 
the 18th day of July, 1981, 
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